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Mills v. Commonwealth.* 

Supreme Court of Appeals : At Staunton. 

September 19, 1895. 

1. Seduction — What evidence required. In a prosecution for seduction under a 

promise of marriage there cannot be a conviction on the unsupported evidence 
of the female seduced, but there must be other evidence not emanating from 
her mouth which adds to, strengthens, confirms, and corroborates her. The 
seduction and the promise of marriage are elements of the crime which must 
be established by such corroborating evidence in order to sustain a conviction. 

2. Seduction — What constitutes — Presumption of chastity — What is chastity — Case 

at bar. To constitute the crime of seduction under promise of marriage it is 
necessary to show the seduction, the promise of marriage, tfnd the previous 
chaste character of the female seduced. But the chastity of the female is 
presumed by law and the burden of impeaching it lies on the accused. The 
chastity protected by the statute is the absence of actual personal defilement. 
In the case at bar there is a conflict of evidence on the subject of the chastity 
of the female, and hence the appellate court cannot for that reason disturb 
the verdict, but the other elements of the offence are not established as the 
law requires. 

Error to a judgment of the Corporation Court of the city of Dan- 
ville, rendered June 17, 1895, sentencing the plaintiff in error to con- 
finement in the penitentiary for two years. Reversed. 

The opinion states the evidence. The first three instructions asked 
by the plaintiff in error and given by the trial court were as follows: 

" The court instructs the jury that in order to convict the defendant, Mills, the 
prosecution must prove to the satisfaction of the jury beyond a reasonable doubt, 

" First. That the prosecutrix, Berta Puryear, was previous to the alleged seduc- 
tion, of chaste character. 

" Second. That at the time of the alleged seduction there was a mutual promise 
of marriage between the said Mills and the said Berta. 

" Third. That the act of seduction was done by the said Mills and accomplished 
under and by means of said promise of marriage, and that said Berta yielded to 
said seduction by reason of said promise, and not for some other reason, or to 
gratify her own criminal desire." 

The following instructions asked by the plaintiff in error were refused : 

No. 5. 

" The court instructs the jury that, although they may believe from the evidence 
that the defendant and Berta Puryear had become engaged to be married prior to 
the alleged seduction, notwithstanding, unless they believe from the evidence that 
at the time of the carnal connection the promise to marry was held out to her and 
relied upon by her, and that she did not yield merely to gratify her sexual desires, 
they must find for the defendant." 

* Reported by M. P. Burks, State Reporter. 
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No. 6. 
" The court instructs the jury that to find a verdict of guilty they must believe 
from the evidence in this case that the defendant, at the time of the alleged seduc- 
tion, used some seductive art of word or manner to induce the girl Berta Puryear 
to have sexual intercourse with him, and that she did not merely submit for the 
gratification of her sexual desires, and if there is no evidence of such art at the 
time they must find for the defendant." 

Berkley & Harrison, for the plaintiff in error. 

Attorney- General R. Taylor Scott, for the Commonwealth. 

Keith, P., delivered the opinion of the court. 

S. D. Mills was indicted in the Corporation Court of the city of 
Danville at the June term, 1895, for seducing, under promise of mar- 
riage, Berta Puryear, a female of previous chaste character. Upon 
this indictment he was subsequently tried, found guilty, and sentenced 
to confinement in the penitentiary for the period of two years. To 
this judgment he obtained a writ of error from one of the Judges of 
this court. 

The plaintiff in error asked for six instructions, the first three of 
which were granted as asked for, and need not, therefore, be further 
considered. 

The fourth instruction as asked for was in the following words: 
' ' That the facts of the promise of marriage and the seduction cannot 
be proved by the unsupported testimony of the said Berta Puryear, 
but there must be some independent evidence in addition to hers to 
support the said facts of the promise of marriage and the seduction." 
The Corporation Court struck out the word "independent," and sub- 
stituted the word ' ' corroborating " so as to make the latter clause of 
the instruction read " but there must be some corroborating evidence 
in addition to hers to support said facts of the promise of marriage and 
the seduction." The refusal of the court to give this instruction as 
asked for, and the giving of it in its changed form, are made the sub- 
jects of the plaintiff in error's first bill of exceptions. 

There can be no doubt that under our statute a conviction cannot be 
had upon the testimony of the female seduced, unsupported by other 
testimony. This branch of our statute has not been construed by this 
court except in the case of Hausenflwk v. Commonwealth, 85 Va. 702, 
but that case affords little aid in the determination of the question here 
presented, because the corroborating evidence was so strong as to place 
it beyond the reach of all doubt or cavil. No case has occurred, it is 
believed, in which it has been necessary accurately to weigh and dis- 
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criminate the character, quantity or degree of supporting testimony 
necessary to justify a conviction; nor is it the purpose of this opinion 
to undertake to indicate the precise amount of corroborating testimony 
which would in all cases be found sufficient. It is sufficient here to 
say that it must be evidence which does not emanate from the mouth 
of the seduced female; that it must not rest wholly upon her credi- 
bility, but must be such evidence as adds to, strengthens, confirms and 
corroborates her. The instruction under consideration, as given by 
the court, seems to us properly to expound the law. Indeed, the 
word ' ' independent ' ' might have had a misleading influence upon the 
minds of the jury, and the word " corroborating " is the word apt and 
fitting and generally adopted by judges and law writers to indicate the 
confirmatory evidence required in this and like cases. Nor do we 
think the court erred in its refusal to grant instructions No. 5 and 6, 
but it is not deemed necessary to show specifically the points in which 
those instructions as offered are believed to be objectionable. After 
the verdict was rendered the court was asked to set it aside upon the 
ground of misdirection to the jury, and that the verdict was contrary 
to the law and the evidence, but the court overruled the motion, and 
its action is the ground of the plaintiff in error's third bill of excep- 
tions, which is accompanied by a certificate of the evidence adduced 
upon the trial. 

To constitute the crime of which the defendant has been found guilty 
it is necessary to show, first, the seduction ; secondly, the promise of 
marriage; and, thirdly, the previous cha'ste character of the female 
seduced. 

It was earnestly contended on behalf of the plaintiff in error that 
the statute in the phrase used, "any unmarried female of previous 
chaste character, ' ' intends something more than a woman who has pre- 
served her chastity and kept her person from actual defilement. There 
are women in whose presence every evil thought stands abashed. They 
are guarded by their innocence and purity and need no other protec- 
tion; they stand invulnerable in their own virtue. There are others 
whose dispositions are more easy and complaisant, but who would have 
perhaps escaped irretrievable ruin had not their confidence been secured 
and their apprehensions put at rest by a promise of marriage. To 
shield and save them from the arts of the seducer was the object of the 
law. It would be but a mockery to extend its protecting care only to 
those who have no need of its assistance. It should be here and ever 
the refuge and support of those who most need its protection. 
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It has been held in Barker's case, 90 Va. 820, that in prosecutions 
of this character the " chastity of the prosecutrix is presumed by the 
law and the burden of impeaching it lies on the accused." 

We are asked to reconsider the proposition of law here announced. 
We think that it properly states the rule, and, in any view of it, so far 
as the previous chastity of the female is concerned, the evidence in this 
case is with the Commonwealth. There is, at least, a strong conflict 
of testimony upon the subject, and under the rule of decision in such 
cases, established by sec. 3484 of the Code, the verdict upon that point 
cannot be disturbed. To sustain the conviction of the accused, how- 
ever, the evidence must establish the other elements of the crime, that 
is to say, the seduction and the promise of marriage. Berta Puryear 
was put upon the stand, and, if her testimony were sufficient, the case 
is made out, but the law declares that no conviction for this offence 
shall be had upon her unsupported testimony; and, without prolonging 
this opinion by going into a minute examination of the evidence, which 
would be a most unpleasant task, barren of any useful result, it is 
enough to say that, after a careful scrutiny of all that is contained 
in the record, we have been unable to discover any testimony or cir- 
cumstance that tends in the slightest degree to support her Statement. 
There is much to detract from its probability; there is absolutely noth- 
ing to corroborate or confirm it. We are therefore of opinion that 
while the law of the case was correctly given to the jury by the learned 
Judge who presided at the trial, we are further of the opinion that the 
facts are wholly insufficient to warrant the verdict, and that the motion 
to set it aside ought to have been granted. 

For these reasons the judgment should be reversed, a new trial 
awarded, and the case remanded to the Corporation Court of the city 
of Danville. Reversed. 

BY ASSOCIATE EDITOR. — The question discussed in the principal case, as 
to what constitutes the crime of seduction under promise of marriage, is one upon 
which there is much conflict of opinion. The offense being purely statutory, the 
decisions in each State must be read in connection with the precise language of the 
local statutes. In the foregoing opinion the court ha« not undertaken to define 
the term "seduction" under the Virginia statute, save as it is set forth in instruc- 
tion number 3, that the prosecutrix must have yielded " by reason of the promise 
of marriage and not for some other reason or to gratify her own criminal desire." 
It is clear from the language of the statute that something else than mere sexual 
intercourse between the accused and the previously chaste female whom he has 
promised to marry, is essential to constitute the offense. The words of the statute 
are " seduce and have illicit connection with any unmarried female of previous 
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chaste character ( Code, 3677). Illicit intercourse alone, during the existence of a 
marriage engagement, is insufficient — there must be the " seduction " besides. We 
understand the court to so decide in approving the third instruction — that she must 
have yielded " by reason of the promise ' ' — in other words, that seduction " under ' ' 
promise of marriage is tantamount to illicit connection accomplished " by means 
of" such promise. Many of the courts have taken a narrower view of the statute, 
and by requiring proof of "arts, blandishments and artifice," or deceits and false 
promises, have made comparatively easy the way of the seducer. 

In summing up the essentials of the crime in the foregoing opinion, the court 
omits to include proof that the female was unmarried. This was doubtless an in- 
advertence, due to the absence of any question in the record as to the condition of 
the female. Certainly an indictment which omitted the averment would be insuffi- 
cient, and if necessary to be averred it must be proved, since surely there is no 
legal presumption that females are unmarried, as there is that they are chaste. 

The Virginia Court held in Shaver v. Burk, 23 S. E. 749, that a promise of mar- 
riage in consideration of present sexual intercourse was void for illegality, and 
could not be made the basis of a civil action for breach of the promise. The 
same principle has been frequently applied in criminal prosecutions for seduction 
under promise of marriage. Thus in State v. Reeves, 97 Mo. 668 (10 Am. St. Bep. 
249), the court said: "No one can with any degree of plausibility contend that a 
virtuous female could be seduced without any of those arts, wiles and blandish- 
ments so necessary to win the hearts of the weaker sex. To say that such a one 
was seduced by simply a blunt offer of wedlock in futuro, for sexual favors in 
prozsenti, is an announcement that smacks too much of bargain and barter, and not 
enough of betrayal. This is hire or salary, not seduction. Any construction of 
the statute which would sanction the fifth instruction aforesaid would strike from 
the statute the word 'seduce' and render any one guilty of a felony who should 
under promise of marriage ' debauch ' any unmarried female." And again: " The 
language of the statute upon which the "indictment in this case was found is this: 
' If any person shall, under promise of marriage, seduce and debauch any unmar- 
ried female of good repute, etc ' Though in common parlance the crime made 
punishable by the foregoing statute is simply termed ' seduction,' yet each of the 
words ' seduce ' and ' debauch ' has its appropriate meaning, and this, under the 
familiar rule which presumes that the legislature, in draughting a statute, employ 
no superfluous words, or words without a purpose. There are two steps necessary 
to be taken in order to consummate the crime under discussion: 1. The female 
must be ' seduced,' that is, corrupted, deceived, drawn aside from the path of 
virtue which she was pursuing; her affections must be gained, her mind and 
thoughts polluted; and (2) In order to complete the offense, she must be 'de- 
bauched,' that is, she must be carnally known, before the guilty agent becomes 
amenable to human laws. Thus it will be seen that a female may be seduced 
without being debauched, or debauched without being seduced." To the same 
effect is Putnam v. State, 29 Tex. App. 454 (25 Am. St. Eep. 738). 

In State v. Adams, 25 Or. 790 (48 Am. St. Rep. 790) it was held that where the 
female consented to the intercourse upon the promise of the accused to marry her 
if she become pregnant, the offense of seduction under promise of marriage was 
not consummated. 

Upon the general subject of seduction as a criminal offense; chastity of the 
female; promise of marriage; evidence; corroboration; indictment and proceed- 
ings generally, see: Stale v. Carron (Iowa), 87 Am. Dec. 401, and notes, 405-411; 
People v. DeFore (Mich.), 8 Am. St. Rep. 863, and note collecting later authorities; 
Patterson v. Hat/den (Or.), 11 Am. St. Rep. 822; Marshall v. Taylor (Cal.), 35 Am. 
St. Rep. 144; Ferguson v. State (Miss), 42 Am. St. Rep. 492, and note; Norton v. 
State (Miss.), 48 Am. St. Rep. 538, and note. W. M. L. 



